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 1.  TIME:  9:00   CASE#: MSC13-01866 
CASE NAME: EVILSIZOR VS. EVILSIZOR 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT 
FILED BY JOHN EVILSIZOR, MARY EVILSIZOR 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-00607 
CASE NAME: KENEALY VS. ELLIS 
HEARING ON PETITION TO CONFIRM CONTRACTUAL ARBITRATION AWARD 
FILED BY THERESA J ELLIS, HEATH COMPANY, LLC 
* TENTATIVE RULING: * 
 
Petition continued by stipulation of the parties to April 30, 2018 at 9 a.m. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-00806 
CASE NAME: CLIF SCHOFIELD VS AMY COMPAGLIA 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY ALBERT COMPAGLIA 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of the moving party on March 19, 2018. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-00806 
CASE NAME: CLIF SCHOFIELD VS. AMY COMPAGLIA 
HEARING ON SPECIAL MOTION TO/ STRIKE  (Anti-SLAPP) 
FILED BY AMY COMPAGLIA, ALBERT COMPAGLIA 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of the moving party on March 12, 2018. 
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 5.  TIME:  9:00   CASE#: MSC17-00806 
CASE NAME: CLIF SCHOFIELD VS. AMY COMPAGLIA 
HEARING ON OSC RE: WHY MR. SCHOFIELD SHOULD NOT BE SANCTIONED 
FOR HIS  FAILURE TO APPEAR & PARTICIPATE IN CMC ON 9/27/17 
* TENTATIVE RULING: * 
 
Hearing vacated.  Dismissal of entire case filed 3/22/18. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-00806 
CASE NAME: CLIF SCHOFIELD VS. AMY COMPAGLIA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing vacated.  Dismissal of entire case filed 3/22/18. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY JATINDER DHILLON M.D. 
* TENTATIVE RULING: * 
 

The demurrer of Dr. Dhillon is overruled in part and sustained in part, with leave to 
amend.  Any amended complaint shall be filed and served on or before April 9, 2018.   

 
Plaintiff is granted leave to amend only the existing counts and causes of action. He is 

not permitted to any additional counts or causes of action except pursuant to a motion under 
CCP § 473.  (See Harris v. Wachovia Mortgage, FSB (2010) 185 Cal.App.4th 1018, 1023.)   

 
If plaintiff files a Second Amended Complaint all demurrers and motions to strike not 

already heard will automatically be dropped from the calendar.  
 
Third Cause of Action, Violation of Business and Professions Code section 17200 
 
Business and Professions Code section 17200 prohibits “any unlawful, unfair or 

fraudulent business act or practice and unfair, deceptive, untrue or misleading advertising . . .”  
Section 17200 is not restricted to claims by business competitors.  (Barquis v. Merchants 
Collection Association (1972) 7 Cal.3d 94, 110-111.) 

  
To state a cause of action under Business and Professions Code section 17200, a 

plaintiff must allege the unlawful, unfair, or fraudulent business practice, that he suffered injury 
in fact, and that he lost money or property as a result of the unlawful, unfair, or fraudulent 
business act or practice.  (Bus. & Prof. C. § 17200, 17204; Kwikset Corp. v. Superior Court 
(2011) 51 Cal.4th 310, 321, 322.)  
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Dr. Dhillon argues that plaintiff has failed to state a cause of action under section 17200 

because the FAC does not allege an unfair business practice, only medical negligence.  
 
The court disagrees.  The FAC alleges that Dr. Dhillon “improperly diagnosed and 

drugged plaintiff scaring . . . him into being hospitalized in the cardiac ICU . . .”  [¶]  Defendants 
Bannout, Hoddick, JMH, Dhillon and Brown did these actions in concert to fill cardiac intensive 
care beds, ordering unnecessary procedures . . .”  (FAC, ¶¶ 53, 54.)  Because of these actions, 
plaintiff underwent a TEE and an angioplasty.  (FAC, ¶ 21-23.)  The angioplasty, at least, was 
“needless.”  (FAC, ¶ 34.)   

 
The court must accept these allegations as true, no matter how unlikely.   (Del E. Webb 

v. Structural Materials Co. (1981) 123 Cal.Appl.3d 593, 604.)  Deliberately recommending 
unnecessary medical treatment, with its attendant risk of harm, could be found to be an unfair or 
fraudulent business practice.  Dr. Dhillon has not cited any authority holding that physicians are 
categorically exempt from liability under section 17200. 

 
Dr. Dhillon also argues that the FAC fails to allege a cause of action under section 17200 

because plaintiff continues to allege damages rather than restitution.  However, this cause of 
action is not subject to demurrer just because it may allege damages in addition to restitution, 
only if it alleges damages but no basis for restitution.   

 
The restitution allowed is restoration of the money or property that passed from the 

plaintiff and was acquired by the defendant by means of the unfair competition.  (See Bus. & 
Prof. C. § 17203; Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal. 4th 1134, 1144-
1145; see also Madrid v. Perot Systems Corp. (2005) 130 Cal.App.4th 440, 455.) 

 
Here, construed liberally (Fisher v. San Pedro Peninsula Hospital (1989) 214 Cal.App.3d 

590, 604, the FAC alleges that plaintiff incurred the costs of unnecessary tests and procedures.  
(FAC, ¶ 58.)   

 
The demurrer to the Third Cause of Action is overruled.   

 
Fourth Cause of Action, Negligence as to Dr. Dhillon only 
 
This cause of action alleges that plaintiff suffered an adverse judgment in a lawsuit in 

Florida because, while he provided a letter verifying that plaintiff was unable to participate in that 
lawsuit for medical reasons, Dr. Dhillon failed to notarize the letter, even after plaintiff 
dispatched a notary to Dr. Dhillon’s office.  (FAC, ¶ 64-70.)   

 
Dr. Dhillon argues that these allegations fail to state a cause of action because they fail 

to show he owed a duty to provide a notarized letter.   
 
Neither party has cited any authority regarding the duty of a physician to assist a patient 

with a disability letter, notarized or not, although doctors do frequently provide such letters.  Mr. 
Reiland simply asserts that, since this is a demurrer, his pleadings must be taken as true.  To 
the contrary, while his factual allegations must be taken as true, legal conclusions or contentions 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   03/26/18 

 
 

- 4 - 

are not taken as correct for purposes of a demurrer. 
 
Given that Dr. Dhillon filed the demurer, he has the burden to provide the court with legal 

authority in support of his position.  He has failed to do so.   
 
Further, general principles suggest plaintiff has at least sufficiently pleaded there is a 

duty.  The FAC shows that before Dr. Dhillon provided un-notarized letters on plaintiff’s behalf, 
Dr. Dhillon was already one of plaintiff’s physicians.  Given this preexisting relationship, a duty 
to provide such assistance would appear to exist in the absence of public policy considerations 
negating it.  (See Cabral v. Ralphs Grocery Co. (2011) 51 Cal. 4th 764, 771 (“in the absence of 
a statutory provision establishing an exception to the general rule of Civil Code section 1714, 
courts should create one only where ‘clearly supported by public policy.’”) 

 
Thus, while the Court is skeptical that the facts will support this cause of action, the duty 

issue is more appropriately addressed in this case on a motion for summary adjudication than at 
the pleading stage. 

 
Dr. Dhillon also argues that his cause of action is barred by the litigation privilege set 

forth in Civil Code section 47 because plaintiff offered the letters in a lawsuit pending against 
him. 

 
This argument is without merit.  The cases are clear that a party may sue his own expert 

for negligence in connection with a court proceeding.  (See Lambert v. Carneghi (2008) 158 
Cal.App.4th 1120, 1139; Mattco Forge, Inc. v. Arthur Young & Co. 1992).  5 Cal.App.4th 392, 
406.)   The litigation privilege only bars a plaintiff from suing an adverse expert or a neutral 
expert.  The case cited by defendant, Block v. Sacramento Clinical Labs, Inc. (1982) 131 
Cal.App.3d 386, is distinguishable for that reason.  It involved an expert hired by an adverse 
party (a toxicologist hired by the district attorney in a criminal proceeding), not an expert hired by 
the plaintiff. 

 
Finally, Dr. Dhillon argues that causation is disproved by judicially noticeable documents 

from the Florida case.  Specifically, Dr. Dhillon argues that plaintiff had already violated several 
court orders in the Florida case before plaintiff ever met Dr. Dhillon; any damage is not yet 
complete because no final judgment has been entered against plaintiff yet in the Florida action; 
and the Florida judge ultimately considered the content of Dr. Dhillon’s letters notwithstanding 
that they were not notarized. 

 
The causation issue is a question of fact that is not appropriate for resolution at the 

pleading stage.   
 

The demurrer is overruled.   
 
Fifth Cause of Action, Informed Consent 
 
This cause of action alleges a lack of informed consent theory as an alternative to 

plaintiff’s medical malpractice theory in the First Cause of Action.  (See Cobbs v. Grant (1972) 8 
Cal.3d 229, 239-246).  
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A physician has a duty to disclose to his patient “all information relevant to a meaningful 

decisional process.”  (Cobbs, supra, 8 Cal.3d at 242.)   He must disclose “the available choices 
with respect to proposed therapy and . . . the dangers inherently and potentially involved in 
each.”  (Id. at 243.)  He must disclose the “risks inherent in the procedure he is prescribing, the 
risks of a decision not to undergo treatment, and the probability of a successful outcome of the 
treatment.”  (Id. at 243.)    

 
The minimal, core disclosure is not set by a community standard, but by what is relevant 

to “a meaningful decisional process” by the patient.  (Id. at 242; see also CACI 532 (“as much 
information as [the patient] needs to make an informed decision”).)  Additional disclosure may 
be necessary if the standard of care so requires.  (Id. at 244-245.) 
 

Dr. Dhillon argues this cause of action fails because it fails to allege specifically what Dr. 
Dhillon did or did not do.  However, Dr. Dhillon fails to cite any authority stating that a 
negligence cause of action for failure to obtain informed consent must be pleaded any more 
specifically than any other negligence claim.  (See Guilliams v. Hollywood Hospital (1941) 18 
Cal.2d 97, 100-102; Taylor v. Oakland Scavenger Co. (1938) 12 Cal.2d 310, 316.) 
 

Dr. Dhillon also argues the FAC shows there is no causation because while Dr. Dhillon 
recommended aneurysm surgery, plaintiff did not undergo that surgery. 

 
However, this is not all that the FAC alleges Dr. Dhillon did.  It also alleges Dr. Dhillon 

determined that testing would be required before doing an aortic aneurysm repair (¶ 19), 
including a TEE and an angioplasty.  (¶ 20.)  Plaintiff underwent both tests.  The angioplasty 
resulted in various complications.  (¶ 22.)  Plaintiff alleges he would not have undergone this 
treatment and care had there been an adequate disclosure.  (¶ 75.)  These allegations state a 
cause of action.   

 
The court has no facts before it now to judge whether physicians other than Dr. Dhillon, 

such as those who actually performed the TEE or the angioplasty, were required to make the 
disclosures regarding those procedures instead of Dr. Dhillon, or whether Dr. Dhillon was 
nevertheless required, and failed to make, any other disclosures.  Again, negligence, including 
medical negligence, may be pleaded generally.  What really occurred is for summary judgment 
or trial. 

 
The demurrer to this cause of action is overruled. 

 
Fifth Cause of Action, Battery 
 
A harmful or offensive touching without consent may constitute a battery.  (See CACI 

1300.)  In the medical context, Cobbs v. Grant, supra, discusses when treatment provided 
without full consent amounts only to negligence and when it may constitute a battery.   

 
“Where a doctor obtains consent of the patient to perform one type of treatment and 

subsequently performs a substantially different treatment for which consent was not obtained, 
there is a clear case of battery.”  (Cobbs, supra, 8 Cal.3d at 239.  However, Cobbs held that 
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when an undisclosed potential complication results, the occurrence of which was not an integral 
part of the treatment procedure but merely a known risk, the claim is in reality one for 
negligence.  (Id. at 239-241.)   

 
Cobbs explains:  “The battery theory should be reserved for those circumstances when a 

doctor performs an operation to which the patient has not consented. When the patient gives 
permission to perform one type of treatment and the doctor performs another, the requisite 
element of deliberate intent to deviate from the consent given is present.  However, when the 
patient consents to certain treatment and the doctor performs that treatment but an undisclosed 
inherent complication with a low probability occurs, no intentional deviation from the consent 
given appears; rather, the doctor in obtaining consent may have failed to meet his due care duty 
to disclose pertinent information.  In that situation the action should be pleaded in negligence.”  
(Id. at 204-241.) 
 

Given the reservations of the courts about use of a battery theory against a physician 
after Cobbs, the court sustains the demurrer, with leave to amend.  If plaintiff amends in an 
attempt to state a cause of action for battery, he will be required to allege this claim more 
specifically and in accordance with the standards set by Cobbs v. Grant and subsequent cases. 

 
Seventh Cause of Action, Breach of Contract 
 
The cases make clear that a patient may only rarely state a cause of action for breach of 

contract against a healthcare provider for results that do not meet the client’s expectations.  To 
state a cause of action on that theory the patient must allege an express contract in which the 
physician clearly promises a particular result or cure and the patient’s reliance on the promise in 
giving consent to treatment.  (See Jamison v. Lindsay (1980) 108 Cal.App.3d 223, 234.  A 
physician’s general statement that treatment will bring a good result does not give rise to a 
breach of contract/warranty action if the opposite occurs.  (See McKinney v. Nash (1981) 120 
Cal.App.3d 428, 442.)   

 
 The Seventh Cause of Action fails to allege sufficient facts to state a claim based on a 

breach of contract theory.  Further, plaintiff has not cited any authority permitting him to sue a 
physician on a breach of contract theory merely based on the allegation that the physician 
promised to provide non-negligent care and breached that promise.  Such a claim inevitably 
requires proof of breach of the standard of care – the same proof required in a negligence claim. 

 
The demurrer to this cause of action is sustained, with leave to amend. 
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 8.  TIME:  9:00   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON MOTION TO COMPEL RESPONSES TO WRITTEN DISCOVERY. 
MICHAEL BANNOUT M.D. 
* TENTATIVE RULING: * 
 
Dr. Michael Bannout moves to compel further responses to requests for production of 

documents, form interrogatories, form interrogatories, requests for admissions, and request for 

statement of Damages.   

The requests were served by mail on December 8, 2017, and responses were due January 12, 

2018.  Reiland did not respond.  On January 22, 2018, Bannout served a letter requesting 

objection free responses.  As of the date of filing of this motion, no responses were provided.  

On March 19, 2018 Reiland filed a late response to the motion, generally asserting that he did 

not receive the discovery requests.  He also states that he has served responses.  He does not 

provide the responses (due to “privacy” concerns) or proof of service.  He asserts that since he 

has responded to numerous other discovery requests, there is no reason why he would not 

respond to this request.  He does not, however, state that he did not receive the subsequent 

letter from Bannout’s counsel. 

The proof of service of the discovery requests creates a presumption that the documents were 

received.  (Evidence Code § 641.)  Reiland has not sufficiently rebutted that presumption.  The 

Court finds that the preponderance of the evidence is that the discovery was received.   

Under the Code of Civil Procedure, a failure to respond to requests for production of document 

and interrogatories waives objections, unless certain exceptions are met.  Under CCP section 

2031.300(a), a party may be relieved of that waiver where it has (1) filed a response in 

substantial compliance with the code, and (2) “[t]he party’s failure to serve a timely response 

was the result of mistake, inadvertence, or excusable neglect.”  Second, sanctions are 

mandatory under section 2031.300(c) where a party opposes a motion to compel without 

substantial justification.   

With respect to the requests for admissions, where a party fails to respond to requests for 

admission in a timely manner, objections are waived, unless the responding party shows that it 

has served a response in substantial compliance with the law before the hearing on the motion, 

and the failure to serve a timely response was the result of mistake, inadvertence, or excusable 

neglect.  (C.C.P. § 2033.280(a).)  In addition, the requesting party may move for an order 

deeming the matters admitted, which shall be granted, unless the responding party has served 

responses in substantial compliance with the statute.  (C.C.P. § 2033.280(b), (c).)  (Moving 

party, however, has not requested that the matters be deemed admitted.)  Moreover, “[i]t is 

mandatory that the court impose a monetary sanction…on the party or attorney, or both, whose 

failure to serve a timely response to requests for admission necessitated the motion.”  (Id.)  

The Court finds that the documents were received.  Reiland has not asked the Court to excuse 

the lack of response due to mistake, inadvertence, or excusable neglect.  Since the responses 

have not been provided, the Court cannot evaluate whether the responses were in substantial 
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compliance with the applicable code provisions.  Accordingly, the motion, including the 

sanctions request, is granted. 

 

  

 9.  TIME:  9:00   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON MOTION TO STRIKE 1st Amended COMPLAINT 
FILED BY JATINDER DHILLON M.D. 
* TENTATIVE RULING: * 
 
 The court rules as follows on Dr. Dhillon’s motion to strike. 
 
 1-8:  Granted.  The challenged allegations violate CCP § 425.10 (b) and are thus 
improper.  Section 425.10 (b) governs this case, not section 425.10 (a).  Plaintiff shall not allege 
damages amounts in any amended pleading. 
 
 9-14:  Denied.  Defendant is technically correct regarding the scope of a permissible 
amendment.  However, the rule is more strictly applied to the addition of truly new causes of 
action rather than new legal theories or counts.  Further, at this stage of the case, the court 
would have granted a motion for leave to amend to allege these new theories.  However, as 
noted in the accompanying ruling on the demurrer, the court is now explicitly limiting plaintiff’s 
right to amend. 

 

  

10.  TIME:  9:00   CASE#: MSC17-01966 
CASE NAME: JUDD KESSLER VS. GERALYNNE LONG 
HEARING ON MOTION FOR PROTECTIVE ORDER 
FILED BY GERALYNNE M. LONGMIRE 
* TENTATIVE RULING: * 
 
Longmire was served with Form Interrogatories, Requests for Admissions, and Demands for 

Inspection of Documents on January 9, 2018.  Responses were due on February 13, 2018.  By 

email message, on January 21, 2018, she requested a thirty-day extension.  Her request stated 

that she is seeking to obtain counsel.  (Currently, she is self-represented.)  He declined, sending 

a hostile email complaining that she had been delaying the matter, declining the request (in all 

caps, underlined, and bold type).  Longmire filed this motion on February 8, 2018.  In support of 

her motion she states that she does not understand the requests, they appear to be 

complicated, and she is seeking to obtain counsel.   

In opposition, Kessler states that Longmire already has counsel in another matter raising the 

same issues as this case, that such counsel is preparing her pleadings in this matter, and that 

the motion is simply an effort to delay.  In addition, he asserts that the discovery is not complex, 

and can be answered without an attorney. 
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Code of Civil Procedure sections 2031.060(b)(2), 2030(b)(3), and 2031.090(b)(3) all ow the 

court to grant a request to extend the time to respond to inspection demands, requests for 

admissions, and interrogatories, respectively.  Specifically, each section provides that “[t]he 

court, for good cause shown, may make any order that justice requires to protect any party or 

other natural person or organization from unwarranted annoyance, embarrassment, or 

oppression, or undue burden and expense.”  The degree of “good cause” required to justify the 

order directly correlates with the extent of “protection” sought in the request, and the prejudice to 

the opposing party.  Despite Kessler’s frustration with the proceedings, there is little reason, in 

the early stages of a case, to refuse a timely request for a thirty-day extension to respond to 

discovery.  Simply by filing the motion, however, Longmire already has received more time to 

respond than she initially requested.  Accordingly, the Court grants the request, but only to 

extend the time to respond to April 6, 2018. 

 

  

11.  TIME:  9:00   CASE#: MSN17-1782 
CASE NAME: LUPIEN VS. CA DEPT. OF SOCIAL SERVICES 
HEARING ON MOTION TO SUPPLEMENT ADMINISTRATIVE RECORD & CONSIDER 
EXTRA EVIDENCE  /  FILED BY OLIVA Q. LUPIEN 
* TENTATIVE RULING: * 
 
 Petitioner Oliva Lupien’s motion to supplement the administrative record and consider 
extra-record evidence is denied.  Petitioner sets out eighteen (18) documents that it would like 
to add to the administrative record.  Petitioner does not attach these documents; she only 
describes them in her motion.  Petitioner contends that Respondent omitted the documents she 
lists and that all of the documents were considered directly or indirectly by the Department in 
making its decision.  Respondent is also alleged to have redacted items from the record and 
edited the transcripted testimony.   
   
 Petitioner’s request to augment the record is denied for three reasons.  First, Petitioner 
did not produce any of the documents she seeks to add to the record at the administrative 
hearing itself.  If the Petitioner could have introduced evidence at the hearing but failed to do so, 
the reviewing court ordinarily denies the motion to augment the record with that evidence.  See 
CCP Section 1094.5(e); Toyota of Visalia, Inc. v. New Motor Vehicle Board (1987) 188 
Cal.App.3d 872, 881; Alford v. Department of Education (1970) 13 Cal.App.3d 884, 890; Eureka 
Citizens for Responsible Government v. City of Eureka (2007) 147 Cal.App.4th 357, 367 (“Extra-
record evidence may be considered . . . only if the evidence was unavailable at the time of the 
hearing ‘in the exercise of reasonable diligence or if improperly excluded from the record.’”)   
  
 What constitutes an entire administrative record when a statewide agency is involved is 
set out in Gov’t Code Section 11523.  The entire administrative record under Gov’t Code 
Section 11523 includes the pleadings, all notices and orders issued by the agency, any 
proposed decision by an administrative law judge, the final decision, transcripts of all 
proceedings, the exhibits admitted or rejected, the written evidence, and any other papers in the 
case.  It follows that omitted documents can be added to the record only if they could not have 
been produced in the exercise of reasonable diligence or were improperly excluded at the 
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hearing.  There is no showing that Petitioner could not have produced these documents at the 
hearing, as they are all clearly within her possession. 
  
 Second, with the exception of one possible document, the rest are entirely irrelevant.  
Relevance is a threshold requirement that must be met before documents are considered for 
inclusion or exclusion.  See CCP Section 1094.5.  None of the documents listed have any 
relevance to the reason why the Department denied Petitioner protective supervision for her son 
and why the ALJ approved that denial on appeal.  The County denied Petitioner PS because 
she “did not cooperate fully with the assessment process as she did not allow the social worker 
direct access to the minor applicant.”  See Decision, dated September 23, 2016 (Exhibit 1 of the 
AR, page 000007.  The County contended:   

 
An assessment includes but is not limited to asking direct questions, directly 
interacting in person with an applicant, inquiring about medical issues and 
confirming the same with medical providers, asking responsible others. . . about 
an applicant’s needs, considering collateral information from other 
providers/involved entities . . . and directly observing the applicant in the home 
environment to assess and confirm reported capabilities and/or functional 
limitations.  The purpose of the in-home assessment is to find out, first hand, at 
what level an applicant can function and determine what services the applicant 
may require.  Regulation establishes that the County must complete a face-to-
face assessment to establish eligibility for IHSS 
 

See Decision, dated September 23, 2016 (Exhibit 1, page 000007). 
 The ALJ upheld the denial of protective services for Gary for the same reasons – the 
lack of cooperation by Petitioner.  Specifically, the ALJ concluded that the social worker was 
unable to personally observe Gary at the April 8, 2016 home visit because Petitioner “actively 
prevented” the social worker from doing so, and the ALJ did not find Petitioner’s denial of these 
events to be credible.  Moreover, Petitioner did not provide complete copies of the IEP and IPP.  
Petitioner provided only fragmentary excerpts which did not allow for a fair evaluation of Gary’s 
behavior.  See Decision, dated September 23, 2017 (Exhibit 1, pages 000017-000018). 
   
 The documents which Petitioner seek to add to the record have nothing to do with her 
cooperation or lack thereof.  The documents are not produced, but only cryptically described by 
Petitioner.  Nevertheless, a review of those descriptions clearly show that none of the 
documents concern the reasons why PS was denied to Gary, that is, Petitioner’s failure to make 
Gary available for face-to-face observation and produce the necessary documentation 
requested.  
 
 Document 1:  The tentative ruling from Judge Spanos in favor of Petitioner, dated 
December 10, 2015, that indicates the date of March 22, 2016 for court hearing compliance 
discussion of the order.  It is unclear what this document refers to but it has nothing to do with 
Plaintiff’s cooperation in the assessment of her son in 2016. 
 
 Document 2:  Petitioner’s letter to agency, dated January 23, 2016, asking for Gary’s 
schedule of evaluation and the form of 873 “Health Certification Form for Gary’s doctor’s prior 
assessment requirement with attachment of the court order, and highlighted date of March 22, 
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2016.  It is unclear what this document refers to, but it shows nothing about Plaintiff’s 
cooperation with the social worker with respect to the in-home, face-to-face assessment or the 
partial IEP and IPP.  None of the findings by Respondent or the ALJ refer to the lack of medical 
evidence regarding Gary. 
 
 Document 3:  Respondent’s counsel, Ms. Tsai’s, letter to Petitioner, dated June 29, 
2016, stating she made the attached proposed order preemptory writ of mandamus for 
Petitioner to sign or else she will file it to the court and it will be approved with or without 
Petitioner’s signature.  This document has no bearing on the Petitioner’s cooperation with the 
Department’s assessment of her son.    
 
 Document 4:  Petitioner’s reply to Respondent’s counsel, Ms. Tsai, identifying details of 
the holiday.  Monday is July 4th Holiday, so I do not agree because she cannot receive them by 
July 5, 2016.  The post office will just be open Tuesday, July 5, 2016.  It is unclear what is being 
referenced by this document, but it has no relevance to the reason the Department denied 
Petitioner PS or why that decision was approved by the ALJ.  Petitioner’s conduct on April 8, 
2016, prohibiting the social worker from doing a face-to-face assessment of Gary and her failure 
to produce complete copies of the IEP and IPP are the reasons for the denial of PS for Gary. 
 
 Document 5:  Respondent’s counsel’s mail to file the forms after signed, and she 
wanted them by July (that she wanted it by July 9, 2016) so she can file it in court.  This 
document does not appear to have any relevance to the denial of PS to Gary or the appeal of 
that decision. 
 Document 6:  Petitioner’s letter to Respondent’s counsel with own forms, dated June 9, 
2016 and reminded Ms. Tsai to respond if the forms signed needed changes in her opinion 
before filing it in court, if necessary.  This document does not appear to have any relevant to the 
issued on appeal.  
 
 Document 7:  Overnight mail of Respondent’s counsel, Ms. Tsai, to court, dated July 15, 
2016, stating that Respondent complied to the order in its entirety and the return of the writ was 
filed (exactly the same as what she stated to Judge Spanos, dated June 7, 2016 CMC).  Her 
request of case dismissal was not granted.  Instead, the court instructed her to file a declaration 
of compliance with evidence by October 5, 2016.   
 
 This document (and the others before it on this list) may concern the fact that 
Respondent was directed to prepare the record, which is unusual since Petitioner ordinarily has 
that burden.  In any event, there is no dispute that Respondent compiled the record.  The Chief 
Administrative Law Judge certified that the documents in the record were the entire record of the 
administrative hearing.  See AR 000001-000002.  Petitioner then lodged the administrative 
record.  This document, standing alone, has no relevance to the issues in the writ petition.  It 
does not show any documents were omitted or the transcript “changed,” as Petitioner alleges.  
 
 Document 8:  One page from the Notice of Action that indicated that the assessment of 
need is personal care, with a blank date.  This document appears to go to Gary’s condition and 
need for PS.  This was not the reason why PS were denied to him. 
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 Document 9:  Notice of medical termination, dated August 19, 2016, sent to Petitioner 
after agency received the copy of Judge David Flinn’s discharged order of the ruling and sent it 
to both parties on July 26, 2016.  It is unclear what this document concerns, but it appears to go 
to Gary’s condition and not Petitioner’s failure to cooperate in the reassessment.   
 
 Document 10:  Presiding Department Judge Harmison’s letter to Petitioner, dated 
November 23, 2016, indicating she reversed the intent of Gary’s Medi-Cal case dismissal, 
despite any reason from agency personnel.  This document does not concern the reasons for 
the denial of Gary’s PS benefits in the reassessment done by the Department and the ALJ’s 
upholding of that denial.  
 
 Document 11:  Letter of Medi-Cal dismissal, dated November 2, 2016.  This document 
does not concern the reasons for the denial of Gary’s PS benefits in the reassessment done by 
the Department and the ALJ’s upholding of that denial. 
 
 Document 12:  Julia Catalan letter, dated January 6, 2011.  The court cannot tell what 
this document concerns, but notes that it is dated seven years ago prior to the first assessment 
of Gary or the appeal of the County’s denial of IHSS PS. 
 
 Document 13:  Imelda Abonitallia’s letter, dated 2013.  The court cannot tell what this 
document concerns, but again notes that it is dated five years ago undoubtedly prior to the first 
assessment of Gary (which occurred prior to January 16, 2013, when the Department denied 
PS). 
 Document 14:   Dr. Jasbir Rana Laboratory blood test recommendation due to Vitiligo 
(skin condition), Gp6 deficiency (blood condition) and pica (eating non-food items), dated March 
2, 2010.  This document goes to Gary’s medical condition and need for services.  The denial of 
PS was due to Petitioner’s lack of cooperation with the reassessment ordered. 
 
 Document 15:  Letter of Robbie Chapman, returning documents from Petitioner and the 
return documents will not be used as evidence and considered non-record material.  It is unclear 
who Robbie Chapman is, and what documents are being returned and why.  However, this 
document could have potential relevance if it returned documents germane to the reasoning of 
the ALJ in her decision.   
 
 Document 16:  Ms. Susan Zell’s (social worker) assessment and her suggestion to 
reapply after recession (after 2 to 3 years).  It is unclear what this document concerns and when 
it was sent.  It does not appear to have anything to do with the current denial of PS benefits to 
Gary due to his mother’s lack of cooperation with that reevaluation.   
 
 Document 17:  Appeal hearing withdrawal, dated March 11, 2011, signed by Petitioner 
with agreement to the agency lady appeal officer for conditional withdrawal and will reapply for 
son after recession and extensive budget cuts.  This document concerns events seven years 
ago; they are not germane to the current reassessment and denial of PS benefits to Gary in 
2016, upheld on appeal September 23, 2016.   
 
 Document 18:  The original psychological report from Dr. Alyson Page with all the 
signatures of their staff, including the occupational therapist, speech therapist and behavioral 
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therapy for redirection and good judgment.  (2007)  This document concerns Gary’s condition 11 
years ago.  Gary was born November 2004.  Gary’s condition, then or now, is not germane to 
whether the ALJ properly denied benefits to Gary based on his mother’s lack of cooperation with 
the 2016 reassessment. 
 
 Additional documents not listed:  
 
 Current urgent care visits and doctor’s report 
 Current RCEB report 
 Independent tutor report, etc. 
 
 Like many of the other documents, these additional documents go to Gary’s need for 
IHSS PS benefits.  This is not what is at issue on the writ. The court is assessing whether there 
was substantial evidence for the ALJ’s upholding the Department’s denial of benefits based on 
Petitioner’s failure to cooperate in the reevaluation of Gary.  Gary’s current medical condition is 
not at issue.  As the ALJ stated in her decision, Petitioner can reapply at any time for IHSS PS 
benefits, and the County is required to do a new assessment and determine eligibility from the 
new date of application.   
 
MISSING STATEMENTS FROM THE TRANSCRIPT 
 
 In her Reply, Petitioner lists all of the missing statements she claims were redacted out 
of the hearing transcript from August 25, 2016.  The allegedly redacted portions of the transcript 
appear for the first time in reply, so Respondent has not had a chance to address them.  (Reply, 
pages 7-9) 
 
 However, Respondent does point out in the opposition that the Chief ALJ certified the 
administrative record.  There is also a Certificate of Transcriber attached to the hearing 
transcript, which states that the transcript is the “full and complete transcription of said records, 
to the best of my abilities.”  See Transcript of Hearing from August 25, 2016 (Exhibit 23, pages 
000296-000297)   
 
 For Petitioner’s part, she has submitted no admissible evidence to show that 
“widespread redactions” of the transcript occurred or that the “transcribed testimony was being 
edited, questionable and manipulated.”  (Motion to Supplement, page 9, line 21 and page 9, line 
28 to page 10, line 1)  Petitioner has not even submitted her own declaration as evidence.  
There is only argument, and it is inadmissible speculation about the wording of questions and 
answers at a hearing that occurred almost seven months ago. 
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12.  TIME:  9:00   CASE#: MSN18-0146 
CASE NAME: RE: ENOCH TUAUMU 
HEARING ON PETITION FOR APPROVAL OF TRANSFER (Structured Settlement) 
FILED BY BIFCO, LLC 
* TENTATIVE RULING: * 
 
Appearances required, including the personal appearance of Petitioner. 

 

  

13.  TIME:  9:05   CASE#: MSP15-01055 
CASE NAME: ESTATE OF GEORGIA LEE BARNES 
HEARING RE: OBJECTION TO FINAL ACCOUNTING, SETTLEMENT OF WRONGFUL 
DEATH ACTION  /  FILED ON 02/20/18 BY GEORGE BARNES 
* TENTATIVE RULING: * 
 
The Final Accounting is approved.  The request for prejudgment interest should have been 

made as part of the prior proceedings in the case.  The estate of George Barnes, however, is 

entitled to a lien on the property awarded to Ms. Bonnetta in order to assure that the property 

cannot be sold unless she pays the $22,000 required by the order, and may enforce the order 

by any other lawful means. 

 

  

14.  TIME:  9:05   CASE#: MSP16-00951 
CASE NAME: GUARDIANSHIP OF GIOVANNI LEO ROUGEA 
HEARING RE: PETITION FOR INSTRUCTIONS 
FILED ON 02/01/18 BY LITA PETTUS-DOTSON 
* TENTATIVE RULING: * 
 
Hearing required.  All parties to appear. 

 

  

15.  TIME:  1:30   CASE#: MSC17-01466 
CASE NAME: SUMMER LAKE VS. GILREATH 
HEARING ON MOTION TO SET ASIDE DEFAULT JUDGMENT 
FILED BY DENNIS W. GILREATH, SUSAN A. GILREATH 
* TENTATIVE RULING: * 
 
Evidentiary hearing.  Appearances required. 
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16.  TIME:  1:30   CASE#: MSC17-01466 
CASE NAME: SUMMER LAKE VS. GILREATH 
HEARING ON MOTION FOR EVIDENTIARY 
FILED BY SUMMER LAKE OWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 
See Line 15. 

 

 

 


